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United States Court of Appeals forj the 

District of Columbia 


No. 6243. 


William B. French, Receiver of the Blue Ridge Securi¬ 
ties Corporation, a Body Corporate, Appellant, 


vs. 


District Title Insurance Company, a Corporation^ et al. 


a Supreme Court of the District of Columbia.! 

At Law. 

No. 83641. ! 

i William B. French, Receiver of the Blue Ridge Securi¬ 
ties Corporation, a Body Corporate, Plaintiff, 

vs. I 

l 

District Title Insurance Company, a Corpof ation; 

i Lawyers Title Insurance Company, a Corporation; 

! Washington Title Insurance Company, a Corporation, 

Defendants. ! 

! United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court lof the 
District of Columbia, at the City of Washington, Jn said 
i District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the above-entitled 
cause, to wit: 
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1 Declaration. 

Filed January 24, 1934. 

In the Supreme Court of the District of Columbia. 

Law. No. 83641. 

William B. French, Receiver of the Blue Ridge Securi¬ 
ties Corporation, a Body Corporate, Plaintiff, 

v. 


District Title Insurance Company, a Corporation; 

Lawyers Title Insurance Company, a Corporation; 

Washington Title Insurance Company, a Corporation, 

Defendants. 

The plaintiff, William B. French, heretofore appointed 
receiver of the Blue Ridge Securities Corporation, a cor¬ 
poration, by an Order of the court in the State of Mary¬ 
land, and thereafter duly appointed ancillary receiver of 
the Blue Ridge Securities Corporation, a corporation, by 
an order of the Supreme Court of the District of Columbia 
in Equity cause No. 55744; and thereafter authority being- 
given him to institute a proceeding against the defendants 
by reason of the matters and things complained of in this 
declaration; as such receiver sues the defendants the Dis¬ 
trict Title Insurance Company, the Lawyers Title Insur¬ 
ance Company and the Washington Title Insurance Com¬ 
pany, all corporations duly incorporated and having their 
principal office in the District of Columbia, and engaged 
in business in the District of Columbia; for that whereas 
heretofore to wit, at this time, and for a long time prior 
hereto, and during all of the period of the matters and 
things complained of in this declaration, the defendants, 
and each of them, were engaged in the business of 
2 examining, abstracting and certifying titles to real 
property situated in the District of Columbia, and 
in connection therewith, were engaged in the preparing of 
deeds of trust, and preparing of promissory notes secured 
under said deeds of trust and having, or causing the said 
notes and deeds of trust to be executed and recorded in 
the Recorder of Deeds Office of the District of Columbia, 
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and certified by an officer of the corporations under the 
joint name of the corporations, the correctness of tllie notes 
so made and prepared by it, executed by it, and the deeds 
of trust securing the same describing the character* of the 
bonds securing said notes, whether it be a first, or ^ junior 
trust; all for a consideration to be paid to the said three 
defendant companies operating their business as la joint 
enterprise, and the certifications being given by if under 
the joint and several names of the said corporations. 

And whereas on the first day of July, 1929, the [defend¬ 
ant corporations prepared, or caused to be prepared a 
series of notes numbered 1 to 8 inclusive, purporting to 
be secured on Lot 21, Square 2789 of the Land Records 
of the District of Columbia, as a first deed of trust, jand re¬ 
leased or delivered for circulation, or caused to : : be re¬ 
leased and delivered for circulation, or permitted to be 
released and delivered for circulation, the said notes, which 
said notes were signed by Robert N. Taylor, payable to 
Robert G. Van Vranken, and endorsed by the said payee 
without recourse to him, and then endorsed by ojhers. 

And, on the said date, the said defendant corporations 
prepared, or caused to be prepared a series of notes num¬ 
bered 1 to 9 inclusive, purporting to be secured on Lot 

22, Square 2789, of the Land Records of tpe Dis- 
3 trict of Columbia, as a first deed of trust, £nd re¬ 
leased or delivered for circulation, or caused to be 
released and delivered for circulation, or permitted to be 
released and delivered for circulation, the said note^, which 
said notes were signed by Robert N. Taylor, payable to 
Robert G. Van Vranken, and endorsed by the said payee 
without recourse to him, and then endorsed by others. 

And, on the said date, the said defendant corporations 
prepared, or caused to be prepared a series of not^s num¬ 
bered 5 to 8 inclusive, purporting to be secured on Lot 20, 
Square 2789, of the Land Records of the District of Colum¬ 
bia, as a first deed of trust, and released, or delivered for 
circulation, or caused to be released and delivered for cir¬ 
culation, or permitted to be released and delivered for cir¬ 
culation, the said notes, which said notes were signed by 
Robert N. Taylor, payable to Robert G. Van Vranken, and 
endorsed by the said payee without recourse to hiim, and 
then endorsed by others. 

2—6243a 
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And, on the said date, the said defendant corporations 
prepared, or caused to be prepared a series of notes num¬ 
bered 1 to 9 inclusive, purporting to be secured on Lot 13, 
Square 2789, of the Land Records of the District of Colum¬ 
bia, as a first deed of trust, and released or delivered for 
circulation, or caused to be released and delivered for cir¬ 
culation, or permitted to be released and delivered for cir¬ 
culation, the said notes, which said notes were signed by 
Robert X. Taylor, payable to Ernest X. Hudgins, and en¬ 
dorsed by the said payee without recourse to him, and 

then endorsed bv others. 

* 

And, on the ! said date, the said defendant corporations 
prepared, or caused to be prepared a series of notes num¬ 
bered 1 to 8 inclusive, purporting to be secured on Lot 12, 
Square 2789, of the Land Records of the District of 
4 Columbia, as a first deed of trust, and released or de¬ 
livered for circulation, or caused to be released and 
delivered for circulation, or permitted to be released and 
delivered for circulation, the said notes, which said notes 
were signed by Robert N. Taylor, payable to Ernest N. 
Hudgins, and endorsed by the said payee without recourse 
to him, and then endorsed bv others. 

That the N said notes, and each, of said notes, among other 
things, contained the following written and printed mat¬ 
ter on the face thereof: 

$1000.00 Washington, D. C. 

July 1, 1929. 

Three years after date I promise to pay to the order of 
Robert G. Van Vranken one thousand dollars for value re¬ 
ceived with interest, payable semi-annually, at the rate of 6 
per cent per annum until paid. 

Privilege reserved of paying this note at any time before 
maturity upon payment of interest to date of payment and 
two months’ interest in advance. 

Payable at the office of Wardman Corporation, Wash¬ 
ington, D. C. 

ROBERT N. TAYLOR. 

No. 1 of 8: 

This is to certify that this is one of the notes described 
in a Deed of Trust to the Trustees named hereon, bearing 
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even date herewith and noted in this Company’s Certificate 
of Title numbered 172834. 

DISTRICT TITLE INSURANCE CO., 
LAWYERS TITLE INSURANCE CO., i 
WASHINGTON TITLE INSURANCE CO., 
By CHARLES W. STETSON, 

Vice-President. 

i 

Retain this note after payment that the trustees njiay be 
satisfied as to its Cancellation when a release is desijred. 

(On the margin of said note appears the following:) 

5 Wardman Corporation, 1437 K Street, ijr. W., 

Washington, D. C. Investment Department. 

Secured bv First Deed of Trust to the National Bank of 
Washington, Trustee, Conveying Lot 21, Square 2789, as 
described in Deed of Trust. 

(On the back of said note is the following endorsenient:) 

Pay to the order of-. 

Without recourse to me. 

ROBERT G. VAN VRANKpEN. 
HARRY WARDMAN. 

THOMAS P. BONES. 

Except that the certificate appearing to have been ^igned 
by Charles W. Stetson, Vice-President, was in soipe in¬ 
stances, and on some notes, signed by W. M. Hallamj Vice- 
President. 

That the said notes, and all of said notes, so made | up by 
the defendant Companies, executed or caused to bje exe¬ 
cuted by said defendant companies, and circulated, 6r put 
into circulation by, through, or at the instance, or with the 
permission of the defendant title companies, were bf the 
total face value of Thirty-five Thousand ($35,000.00) Dol¬ 
lars. That the statement appearing on said notes, to wit, 
“Secured by first deed of trust”, was false and ineqrrect; 
that the certification that the said note was one of the} notes 
described in a deed of trust to the trustee named tliereon, 
bearing even date therewith, and noted in “this company’s 
certificate of title No. 172834,” was false and inc 

that no such certificate "was ever issued bv the 

* 

and in that the said notes were not secured bv a 
of trust, but that they were secured by a junior lien upon 


orr^ct; in 
Conjipany, 
first deed 
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the property described, and the said property, and 

6 all of said properties, were of less value than the 
first lien upon the same; that is, of less value than 

the first deed of trust recorded against the said properties, 
and that said properties were actually sold under the said 
first trust or lien, and did not bring sufficient money to 
satisfv the obligations secured under the first lien or deed 
of trust; that the Blue Ridge Securities Corporation ac¬ 
cepted said notes upon the certification on the same made 
by the said Title Companies, that is, that the said notes 
were “secured by a first deed of trust,” and that said notes 
were the identical notes enumerated and described in the 
certificate of title issued by the defendant Title Companies 
numbered 172834, and made no further investigation, rely¬ 
ing on and believing the certification and statements on the 
face of said notes to be true and correct in all respects. 
That the said notes were acquired by the Blue Ridge Secu¬ 
rities Corporation at, or about, their face value, and they 
having relied upon the certification on said notes, and be¬ 
lieving it to be true, have recently discovered that said cer¬ 
tifications were false in the respects above enumerated, 
and the property having been sold, and the security de- 
stroved, and the endorsers on said notes being without anv 
financial standing, in fact, being insolvent, and the makers 
of said notes being of no financial standing, the said false 
certification which was relied upon by the Blue Ridge 
Securities Corporation when it acquired said notes, re¬ 
sulted in a total loss or damage to the said corporation of 
which plaintiff in this suit is receiver, of the full amount 
of said face value of said notes, together with interest 
thereon from the date thereof. 

Therefore, plaintiff brings this suit, and prays judgment 
against the defendants in the full sum of Thirty-five 

7 Thousand ($35,000.00) Dollars, with interest thereon 
from July 1st, 1929, besides the costs of this suit. 

W. GWYNN GARDINER, 

Attorney for Plaintiff. 

Demurrer. 

Filed February 16, 1934. 

******* 

Come now- the defendants, District Title Insurance Com¬ 
pany, a corporation, Lawyers Title Insurance Company, 
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a corporation, and Washington Title Insurance Company, 
a corporation, by their attorneys, and say that the declara¬ 
tion of the plaintiff, William B. French, Receiver |of the 
Blue Ridge Securities Corporation, a body corporate, is 
bad in substance. 

BRANDENBURG k BRANDENBURG, 
By L. M. DENIT, j 

Attorneys for Defendants L 

Matters of law intended to be argued under the foregoing 
demurrer are as follows: 

1. It appears on the face of the declaration that thejplain- 
tiff’s alleged cause of action is barred bv the Statute of 

c* v 

Limitations. 

2. Said declaration is duplicitous. 

3. Said declaration fails to allege any facts as distin¬ 
guished from conclusions giving rise to any liability against 
these defendants. 

4. Negligence is alleged in the alternative and disjunctive. 

BRANDENBURG k BRANDENBURG, | 

Attorneys for Defendants. 

8 Supreme Court of the District of Columbia. 


Thursdav March 8, 1^34. 

Session resumed pursuant to adjournment, Hon. ^aniel 
W. O’Donoghue, Justice, presiding. 


# # * * * # # : 

j 

i 

Upon consideration of the demurrer filed herein, to the 
declaration, it is ordered that said demurrer be, and the 
same is hereby sustained. 

Friday, March 23, 1934. 

* 

Session resumed pursuant to adjournment, Hon. £)aniel 
W. O’Donoghue, Justice, presiding. ! 

* ***** * 


Come now the parties hereto by their respective attorneys 
of record, whereupon, after consideration of the oral motion 
to vacate the entry made herein March 8, 1933, it is ordered 
that said motion be, and the same is hereby granted, and 
the said entry of March 8,1934, sustaining the demurfer to 
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the declaration is hereby stricken, and thereupon, after 
consideration of the oral motion of the plaintiff herein to 
reargue said demurrer to the declaration, it is ordered that 
said motion be, and the same is hereby granted, and after 
the demurrer is duly argued and submitted to the Court, it 
is ordered that said demurrer be, and the same is hereby 
sustained. Whereupon, the plaintiff, in open Court, elects 
to stand upon his declaration filed herein and judgment is 
accordingly ordered. 

Wherefore, it is considered that plaintiff take nothing 

by this action that defendants go hence without day, be for 

nothing held and recover of plaintiff their costs of defense 

to be taxed bv the clerk and have execution thereof. 

* 

9 From the foregoing judgment the plaintiff by his 

attorney of record, in open Court, notes an appeal 
to the Court of Appeals of this District ; whereupon, an un¬ 
dertaking to act as a cost bond is hereby fixed in the sum 
of One Hundred Dollars ($100.00) with leave to deposit 
Fifty Dollars ($50.00) cash with the clerk in lieu thereof. 

Memorandum. 

April 4, 1934.—Undertaking on appeal $100 approved 
and filed. 

Assignments of Error. 

Filed April 4, 1934. 

*#!*•##* 

1. The Court committed error in holding that the Title 
Companies did not guarantee or represent anything other 
than the identitv of the notes. 

2. The Court committed error in sustaining the Demurrer 
to the Declaration upon the ground that the Title Com¬ 
panies had not represented the notes as a first trust notes, 
but that they only represented it as being one of the notes 
in the series, and therefore, there was no right of action 
by the plaintiff against the Title Company or any of the 
defendant title companies. 

3. The Court committed error in holding that the Decla¬ 
ration did not hold a cause of action against the defendants 
or anv of the defendants. 

W. GWYNN GARDINER, 
JAMES M. EARNEST, 

Attorneys for Plaintiff. 
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10 Designation of Record. 

I 

Filed April 4, 1934. j 

* # # * * # * 

To Frank E. Cunningham, Esq., | 

Clerk, Supreme Court, D. C. 

You will please prepare the following as the record on 
appeal in the Court of Appeals in the above entitled cause: 

j 

1. Declaration filed in this cause by plaintiff. 

2. Demurrer of defendants to said declaration. 

3. Action of the Court thereon sustaining the demurjrer. 

4. Action of the plaintiff thereon standing upon the decla¬ 

ration, noting an exception to the action of the Cojirt in 
sustaining the demurrer and noting an appeal in the opin¬ 
ion of the Court and having the penalty of the bon4 fixed 
by the Court. j 

5. Memorandum of Court allowing appeal and fixing pen¬ 
alty of cost bond at $100.00. j 

6. Bond approved and filed. 

7. Assignments of Error. 

8. This designation. 

W. GWYNN GARDINER, 
JAMES M. EARNEST, j 

Attorneys for Plaintiff. 

Copy of the Designation and Assignment of Errors in 
the above entitled cause received this 4th day of April, 
1934. 

BRANDENBURG & BRANDENBURG, 

Attorneys for Defendant , 

By L. M. DENIT. 

11 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, Frank E. Cunningham, Clerk of the Supreme Cc^urt of 
the District of Columbia, hereby certify the foregoinglpages 
numbered from 1 to 10, both inclusive, to be a true arid cor¬ 
rect transcript of the record, according to directions of 
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counsel herein filed, copy of which is made part of this 
transcript, in cause No. 83641 at Law, wherein William B. 
French, Receiver, &c. is Plaintiff and District Title Insur¬ 
ance Company, a corporation, et al. are Defendants, as the 
same remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe mv name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 28th dav of Mav, 1934. 

FRANK E. CUNNINGHAM, 

Clerk, 

By CHAS. B. COFLIN, 

Assistant Clerk. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 6243. William B. French, Receiver of the Blue Ridge 
Securities Corporation, a body corporate, Appellant, vs. 
District Title Insurance Company, a corporation, et al. 
United States Court of Appeals for the District of Colum¬ 
bia. Filed June 7, 1934. Henry W. Hodges, Clei'k. 
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United States Court of Appeals for the 
District of Columbia 


April Term, 1934 


No. 6243. 


William B. French, Receiver of The Blue Ridge Se¬ 
curities Corporation, a Body Corporate, Appellant, 

vs. 

District Title Insurance Company, a Corporation, 
Lawyers Title Insurance Company, a Corporation, 
and Washington Title Insurance Company, a Corpo¬ 
ration, Appellees. 


BRIEF FOR APPELLANT 


W. Gwynn Gardiner, 
James M. Earnest, 
729 15th Street, N. W., 
Washington, D. C. 
Attorneys for Appellant. 
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IN THE 

j 

United States Court of Appeals for the! 
District of Columbia 


April Term, 1934 


No. 6243. 


William B. French, Receiver of The Blue Ridge Se¬ 
curities Corporation, a Body Corporate, AppeUawfi , 


vs. 


District Title Insurance Company, a Corporation, 
Lawyers Title Insurance Company, a Corporation, 
and Washington Title Insurance Company, a Corpo¬ 
ration, Appellees . 


BRIEF FOR APPELLANT 


This is an appeal from a judgment of the Supreine 
Court of the District of Columbia sustaining a de¬ 
murrer to the declaration, and plaintiff having elect¬ 
ed to stand on his declaration, the action was dismiss¬ 
ed at his cost (R. 8). The action at law in which the 
judgment was entered was brought by William jB. 
French, the appellant, as receiver of The Blue Rid£e 
Securities Company, against the District Title Insur¬ 
ance Company, a corporation, Lawyers Title Insur¬ 
ance Company, a corporation, and Washington Title 
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Insurance Company, a corporation, the appellees. 

(K. 2) 

For convenience, the appellant will be referred to 
sometimes hereinafter as the plaintiff, The Blue 
Ridge Securities Corporation as the Securities Com¬ 
pany, and the appellees as the defendants. 

STATEMENT OF THE CASE 

The plaintiff under date of January 24, 1934, insti¬ 
tuted suit against the defendants, to recover the sum 
of $35,000.00, which sum represents the damages sus¬ 
tained by the Securities Company by reason of its 
having purchased certain promissory notes, falsely 
certified by the defendants on July 1, 1929, to be se¬ 
cured by a “first deed of trust.” The notes were not 
secured by a “first deed of trust” but by a junior lien, 
and the prior lien was foreclosed, thus defeating the 
alleged security of said notes. The declaration aver¬ 
red that the Securities Company purchased the notes 
in reliance upon the representations made by the de¬ 
fendants and that the representations so made were 
false and incorrect. 

PLEADINGS 
The Declaration 

The material averments of the declaration show 
that the defendants are engaged in the business of 
examining, abstracting and certifying titles to real 
property in the District of Columbia, and in connec¬ 
tion therewith, are engaged in the preparing of deeds 
of trust as well as promissory notes secured under 
said deeds of trust; and having or causing the said 
notes and deeds of trust to be executed and recorded 
in the Recorder of Deeds Office of the District of Co¬ 
lumbia, and duly certified by an officer of the de¬ 
fendants, under the joint names of the defendants, 
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that is the correctness of the notes so made and pre¬ 
pared by it, and the deeds of trust securing the saipe 
describing the character of the special security Se¬ 
curing said notes; all for a consideration to be p^id 
the defendants operating their business as a joint en¬ 
terprise, and the certifications being given by the de¬ 
fendants under their joint and several names. (R.2,$.) 

i 

On the first day of July, 1929, the defendants pre¬ 
pared five sets of notes, that is, (1) a series of notes 
1 to 8 inclusive, purporting to be secured on Lot $1, 
Square 2789, of the Land Records of the District pf 
Columbia, as a first deed of trust and released and de¬ 
livered the same for circulation; (2) a series of notes 
numbered 1 to 9 inclusive, purporting to be secured 
on Lot 22, Square 2789, of the Land Records of the 
District of Columbia, as a first deed of trust, and Re¬ 
leased and delivered the same for circulation; (^) 
a series of notes numbered 5 to 8 inclusive, purporting 
to be secured on Lot 20, Square 2789, of the Land Rec¬ 
ords of the District of Columbia, as a first deed pf 
trust, and released and delivered the same for circu¬ 
lation; (R. 3), (4) a series of notes numbered 1 to 9 
inclusive, purporting to be secured on Lot 13, Square 
2789 of the Land Records of the District of Columbia, 
as a first deed of trust, and released and delivered the 
same for circulation; (5) a series of notes numbered 
1 to 8 inclusive, purporting to be secured on Lot 12, 
Square 2789, as a first deed of trust, and released apd 
delivered the same for circulation. (R. 3, 4) j 

Each of the said notes contained the words on tpe 
margin thereof: “Secured by First Deed of Triist 
***,” and a certification by the defendants that the 
note was “one of the notes described in a Deed of 
Trust to the Trustees named hereon, bearing evpn 
date herewith and noted in this Company’s Certificate 
of Title numbered 172834.” (R. 4) The statemeht 
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“Secured by a First Deed of Trust***,” was false and 
incorrect and the certification that the said note was 
“one of the notes described in a Deed of Trust to the 
Trustees named hereon, bearing even date herewith, 
and noted in this Company's Certificate of Title num¬ 
bered 172834” was false and incorrect, in that no such 
certificate was ever issued by the defendants, and in 
that the said notes were not secured by a first deed 
of trust, but by a junior lien upon the property de¬ 
scribed. The said described property was sold and did 
not bring a sum sufficient to satisfy the obligation se¬ 
cured under said first trust. (R. 5, 6) The Securities 
Company accepted said notes, relying upon the de¬ 
fendants certification that they were “Secured by a 
First Deed of Trust***,” and that said notes were the 
>/ identical notes enumerated and described in the cer¬ 
tificate of title issued by the defendants numbered 
172834. The plaintiff has recently discovered that the 
)/ certifications were false in the respects above enu¬ 
merated; and, the property having been sold and 
plaintiff's security destroyed, and the makers and in¬ 
dorsers of said notes being of no financial standing 
and the said false certification, the truth and correct¬ 
ness of which was relied on by the Securities Com¬ 
pany when it purchased said notes, have resulted in 
a total loss to the Securities Company of the full 
amount of the face value of the notes. (R. 6.) 

The Demurrer. 

The objections raised by the demurrer (R. 7) are as 
follows: 

1. It appears on the face of the declaration that the 
plaintiff's alleged cause of action is barred by the 
Statute of Limitations. 

2. Said declaration is duplicitious. 
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3. Said declaration fails to allege any facts as dis¬ 
tinguished from conclusions giving rise to any liabil¬ 
ity against these defendants. 

i 

4. Negligence is alleged in the alternative and dis¬ 
junctive. 

Court’s Action in Sustaining Demurrer. i 

In the argument of the demurrer in the lowjer 
court, the Court interrupted plaintiff’s argument, afid 
of its own volition and motion, ruled, that the aver¬ 
ments of the declaration were insufficient to statej a 
cause of action, in that the defendants had not rep¬ 
resented the notes as being first trust notes, but that 
they only represented the respective notes as being 
one of the notes in a particular series. The Court 
went on to say, without however passing upon tjhe 
same, that, there might be other grounds for sustain¬ 
ing the demurrer. Nevertheless, the Court declined 
to write a memorandum opinion as to the nature ahd 
extent of its ruling. 

Assignments of Error. 

The assignments of error are set forth in the rec¬ 
ord at page 8. They are as follows: I 

1. The Court committed error in holding that the 
Title Companies did not guarantee or represent any¬ 
thing other than the identity of the notes. 

2. The Court committed error in sustaining the 
demurrer to the declaration upon the ground that tpe 
Title Companies had not represented the notes a$ a 
first trust note, but that they only represented it las 
being one of the notes in the series, and therefore, 
there was no right of action by the plaintiff against 
the Title Company or any of the defendant title com¬ 
panies. 
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3. The Court committed error in holding that the 
declaration did not hold a cause of action against the 
defendants or any of the defendants. 

ARGUMENT. 

In the argument, the three assignments of error 
will be treated together. We will proceed at this 
time to discuss the ruling of the lower court as em¬ 
braced within the assignments of error, after which 
the objections raised by the demurrer proper will be 
discussed. 

DID THE DEFENDANTS REPRESENT THE 
NOTES AS BEING'SECURED BY A FIRST 

DEED OF TRUST? 

The defendants, being engaged in the business of 
making and selling abstracts of title, and preparing 
deeds of trust and promissory notes, secured by said 
deeds of trusts and certifying the correctness of the 
same, represent that they are competent and fully 
qualified to discharge their duty in this regard, and 
that one may safely rely upon the statements and 
representations contained in their abstracts and cer¬ 
tificates. 

Hillock v. Idaho Title & Trust Co., 22 Idaho, 
440; 126 P. 612. 

They should be held to a strict responsibility in the 
exercise of the trust and confidence which are neces¬ 
sarily reposed in them. 

Vallette v. Tedens, 122 Ill. 607; 14 N. E. 52. 

The defendants held themselves out as competent 
to discharge the duties necessitated by their vocation, 
and it is well understood that purchasers rely upon 
the work of such corporations as security for the per- 
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fectness of title, and bargain and trade in reliance 
upon the truthfulness and correctness of certifica¬ 
tions made by them. To furnish abstracts of title and 
certificates, and in connection therewith, preparing 
deeds of trust and promissory notes secured thereby 
and issuing a certificate covering the same, indis¬ 
putably is a business. Parties undertaking it assume 
the responsibility of discharging its duties in a skill¬ 
ful and careful manner. Holding themselves out to 
the public as competent and skillful, they must bejso 
or else supply the want by answering for the loss they 
>/ occasion** by the careless performance of their duty. 

Dickie v. Abstract Co. 89 Tenn. 481, 14 S. W. 896. 

The defendants having demurred, the facts averted 
in the declaration with all of the necessary and rea¬ 
sonable inferences to be drawn therefrom, must be 
accepted as true. 

Now looking to the declaration, it will be observed 
that it is specifically averred, that the defendants, in 
connection with the issuance of each of the five sets 
of notes, prepared the notes, purporting to be secured 
on certain property, as a first deed of trust, and re¬ 
leased and delivered the same for circulation. It 
would therefore seem elementary that in and by thOir 
demurrer, the defendants have admitted the truthj of 
these averments, and hence the lower court was clear- 
ly in error in reaching its conclusion to the contrary. 

Aside and apart from this consideration however, 
it is our contention that the certificate appearing! on 
the face of the respective notes, incorporates by ref¬ 
erence, the statement which appears on the margin 
thereof (see specimen, R. 4, 5) namely as follows: j 

“Secured by First Deed of Trust to the Nation¬ 
al Bank of Washington, Trustee, Conveying Lot 
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21, Square 2789, as described in Deed of Trust.” 

To adopt the construction of the lower court, would, 
in effect, render nugatory the remaining provisions 
as found in the certificate, namely, that the note was 
one of the notes described in a deed of trust to the 
trustees named hereon bearing even date herewith 
and noted in this company’s certificate of title num¬ 
bered 172834, and would be doing violence to the rule 
that “the whole agreement is to be considered, and a 
liberal interpretation given.” 

Johnson v. Wood, 84 Mo. 489-509. 

This is often said to be a rule of general applica¬ 
tion. Based on reason and logic, we fail to see how 
any other rule could exist, as any other or different 
rule would be in conflict with the plainest dictates of 
common sense and right. “Common sense and good 
faith are the leading characteristics of all interpre¬ 
tations.” 

Bank v. Heywood, 62 Mo. App. 550. 

Manifestly it was the intent of the title companies 
to incorporate by reference the phrase “Secured by 
First Deed of Trust * * *” into the certificate itself 
and without this construction the certificate appear¬ 
ing on the notes would have been incomplete. The 
meaning of these words must be taken in their rela¬ 
tion and use. This phrase therefore meant that the 
notes were secured by a first lien on the property 
specified, which was peculiar to them, or else it was 
mere nonsense. It is an unequivocal and specific 
statement relating to specific property and it admits 
of only one interpretation, namely that the notes and 
each of said notes were secured by a first deed of 
trust, all of which is admitted by the defendants by 
their demurrer. 
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Secured creditors are recognized as a class, both!in 
law and usage not because they can look to the debt¬ 
ors property, as all creditors can, but because they 
have some special security. The natural, comihon 
and necessary implication of the statements appear¬ 
ing on the notes, therefore, clearly imports a repre¬ 
sentation by the defendants of a special security, 
namely, a first deed of trust. j 

Stickel v. Atwood, 25 R. I. 456; 56 Atl. 687. 

Of course a representation need not be a direct |lie 
to constitute remedial fraud; the false representation 
may consist in a false answer or any other indirect 
but misleading language. 

26 C. J. 1067 and notes 77-78. I 

i 

See also: 

’ 

Marietta Fertilizer Co. v. 

Beckwith, 4 Ga. 245; 

61 S. E. 149. 

Worcester v. Cook, 

i 

220 Mass. 539; 108 N. E. 511. 

In Marietta Fertilizer Co. v. Beckwith, supra, we 
find this language by the Court: 

To constitute legal deceit and fraud by the Use 
of language, the language need not affirm the Ex¬ 
istence or non-existence of something which' is 
untrue; it is sufficient if the language of one p^r- 
ty *** misleads the other party as to the exist¬ 
ence of a fact, and thereby induces him to en^er 
into the contract.” 

(Italics Supplied) 

The other elements of fraud being present, relief 
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may be had for representations relating to title to 
property, or as to facts collateral to and affecting the 
title. 

False and positive statements as to title and en¬ 
cumbrances i are usually regarded as actionable mis¬ 
representations of fact. 

26 C. J. 1211. 

See also: 

V Andres^ v. St. Louis Smelting etc. Co. 130 U. S. 

643; 32 L. Ed. 1054. 

Barnes v. Union Pac. Ry. Co. (C. C. A.) 54 Fed. 87 

Moreover, a representation must be interpreted in 
accordance with its natural meaning and as under¬ 
stood by the hearer rather than as understood by a 
third party. 

26 C. J. 1098 

\/Spriggt v. Commonwealth Title Ins. & Trust Co. 

(C. C. A.) 131 Fed. 5. 

The speaker is liable not only for what he intended 
to represent but also for anything which might rea¬ 
sonably be understood from his statement. 

26 C. J. 1098. 

Arkwright v. Newbold 17 Ch. D. 301. 

Then too, although no specific statement of fact is 
false when taken alone, yet if construed together 
they give a false impression, there is a false impres¬ 
sion. 

26 C. J. 1101. 

Downeyi v. Finucane, 205 N. Y. 251; 98 N. E. 391. 
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Churchill v. St. George Dev. Co., 174 App. Div.il; 
160 N. Y. S. 357. 

I 

. I 

As was said by the Court in Downey v. Finucape, 
supra, 

“If by a number of statements you intentional¬ 
ly give a false impression, and induce a personj to 
act upon it, it is not the less false, although, if 
one takes each statement by itself, there may I be 
difficulty in showing that any specific statement 
is untrue.” 

If the fact of deception is accomplished, the fo)rm 
of the deceit is immaterial. 

Tyssowski v. F. H. Smith Co. 35 App. D. C. 4(^3. 

Steward v. Wyoming Cattle Ranche Co. 128 U. 
S. 383; 32 L. Ed. 439. 

26 C. J. 1066. 

The inference then is irresistible that the defend¬ 
ants represented the notes in question as being se¬ 
cured by a first deed of trust on the property speci¬ 
fied, and that this was the very purpose for which the 
certification was placed on the notes by the defend¬ 
ants. Every one is presumed to intend the natural 
consequences of his act. The fact misrepresented s 
one that the defendants ought to have known, had Ex¬ 
traordinary faculties for knowing, one that a pur¬ 
chaser of notes would naturally assume to be au¬ 
thentic and correct, and have the right to assume 
that the defendant did know when they made positive 
statements. 

DEFENDANTS BEING ENGAGED IN A COM¬ 
MON CALLING OWED DUTY TO PLAINTIFF. 

The declaration in this case shows an action; of 
trespass on the case, sounding in tort. It is jaot 
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brought for breach of a contract or for a false war¬ 
ranty. Negligence, fraud and deceit constitute the 
gravamen of the complaint. 

In 12 R. C. L. 49, Sec. 166, it is said as follows: 

“In order properly to plead fraud, a bill, com¬ 
plaint, or answer must contain averments of all 
of the elements thereof. Thus, it must show that 
the representations made the basis of the charge 
of fraud, was made by the defendant, or with his 
authority, that it related to a material fact, that 
it was false, that it was made under such circum¬ 
stances that the person to whom it was made had 
a right to rely on it, and that he did in fact rely 
on it, and that he was damaged in consequence.” 

This succinct and lucid statement of the law on 
actionable fraud has been accepted and approved by 
this Court, as well as other Federal Courts, in some 
cases with modification. 

Browning v. Bank, 13 App. D. C. 1. 

Milson v. Gertsenberg, 43 App. D. C. 165. 

Baker v. Baker et al, 54 App. D. C. 214. 

N. Y. Title & Mortgage Co. v. Hutton 62 W. L. 
R. 554. 

Halsey v. Minnesota - South Carolina Land and 
Timber Co., (C. C. A.) 28F (2d) 720. 

Erwin et al, vs. Jackson, (C. C. A.) 22 F. (2d) 56. 

Southern Development Co. v. Silva 125 U. S. 247. 

Bell et al, v. Morley et al, (C. C. A.) 223 Fed. 628. 

It is an established principle of law that where a 
person employed to make a record or render a cer¬ 
tification follows a common calling in the discharge 
of his duty* in such cases, he becomes liable to all per¬ 
sons proximately injured by his negligence or fraud, 
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regardless of whether there is privity of contract or 
not. i 

Glanzer et al, v. Shepard et al, 233 N. Y. 236; 

135 N. E. 275. j 

Pearson v. Purkett, 15 (Pick) Mass. 264. | 

Nickerson v. Thompson, 33 Me. 433. j 

Tardos v. Bozant, 1 La. Ann. 199. 

American Surety Co. of N. Y. v. Boden, 243 Ky. 
805; 50 S. W. (2d) 10. j 

In Glanzer et al, v. Shepard et al; supra, bu^er 
bought from seller 905 bags of beans. The beins 
were to be paid for in accordance with weight shdets 
certified by public weighers. The seller requested 
the defendants, who were engaged in business as pub¬ 
lic weighers, to make returns of weights and furpish 
the buyer with a copy. The buyer in reliance on pie 
correctness of the weights as certified by defendants, 
purchased the beans. Upon effecting a resale of the 
beans, buyer discovered the certificate made by [the 
defendant was false and incorrect and instituted suit 
against defendants for the amount of overpayment 
made to the seller and recovered. The Court speak¬ 
ing through Judge Cordozo said as follows: j 

* * * ‘The defendants held themselves out to the 
public as skilled and careful in their calling. 
They knew that the beans had been sold, and tjhat 
on the faith of their certificate payment would 
be made. They sent a copy to the plaintiff for 
the purpose of inducing action. * * * In such cir¬ 
cumstances, assumption of the task of weighing 
was the assumption to weigh carefully for jthe 
benefit of those whose conduct was to be gov¬ 
erned. We do not need to state the duty in tejrms 
of contract or privity. Growing out of the Con¬ 
tract, it has none the less an origin not exclusive- 
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ly contractual. Given the contract and the rela¬ 
tion, the duty is imposed by law. (Cf. MacPher- 
son, v. Buick Motor Car Co. 217 N. Y. 382, 390). 

There is nothing new here in principle. If 
there is novelty, it is in the instance only. One 
who follows a common calling may come under a 
duty to another whom he serves, though a third 
may give the order or make the payment (citing 
textbooks) ‘It is the duty of every artificer to ex¬ 
ercise his duty rightly and truly as he ought" 
* * *. Constantly the bounds of duty are enlarged, 
by knowledge of a prospective use. We must view 
the act in its setting, which will include the im¬ 
plications and the promptings of usage and fair 
dealing. The casual response made in mere 
friendliness or courtesy, may not stand on the 
same plane when we come to consider who is to 
assume the risk of negligence or error, as the de¬ 
liberate certificate, indisputably an ‘act in the 
law," intended to sway conduct. Here the de¬ 
fendants are held, not merely for careless words, 
but for the careless performance of a service— 
the act of weighing—which happens to have 
found in the words of a certificate its culmination 
and summary. The line of separation between 
these diverse liabilities is difficult to draw. It 
does not lose for that reason its correspondence 
with realities. Life has relations not capable al¬ 
ways of division into flexible compartments. The 
molds expand and shrink.” (Italics supplied) 

And so in the instant case, the defendants “held 
themselves out to the public as skilled and careful in 
their calling,” and knew that the public would rely 
upon the truth and correctness of their certification 
in purchasing the notes. Neither is there anything 
new in principle here. The bounds of duty of the de- 
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fendant were enlarged by their knowledge of jthe 
prospective use of their certificate appearing on the 
notes since the notes were negotiable paper, released 
for circulation in the open market. As the resulting 
obligation to exercise care becomes more strict in 
morals, in the nature of things, it must become iqore 
strict in law, else our courts will fall short of their 
duty. | 

In the case of American Surety Co. of New York 
v. Boden, supra, there was a suit against a notary 
public, and the surety on his bond, for damages Sus¬ 
tained by reason of the false and incorrect matters 
contained in a certificate on an automobile bill of sale. 

In allowing recovery the Court said as follows | 

“The duty of a notary public in acting official¬ 
ly is not confined to the one to whom he directly 
renders service. His duty is to the public pid 
those who may be affected by his act. The pub¬ 
lic has the right to rely upon the verity of the 
certificate, and if one sustains injury as the prox¬ 
imate cause of a willful violation of his official 
duty with respect to that certificate, the officer 
becomes liable to him under his bond.” (citing) 
Samuels v. Brand, 119 Ky. 13, 82 S. W. 977; Com¬ 
monwealth for use of Green v. Johnson, 123 Ky. 
437; 96 S. W. 801; 21 R. C. L. 335; 46 C. J. 528; 
Annotations, 18 A. L. R. 1302; 34 A. L. R. 74;; 61 
A. L. R. 807, and 68 A. L. R. 375. 

We approve the following statement ta^en 
from the 18 A. L. R. 1302. The functions of a 
notary public are not to be lightly assumed.! A 
certificate of acknowledgement is an act which 
must, in the nature of things, be relied on ^ith 
confidence by men of business. Those buying or 
taking security by way of liens on real estate 

i 

i 

i 

i 
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ought not to be required to look with suspicion 
on such a certificate, or compelled to take proof 
of its recital as to the notary's personal acquain¬ 
tance with the acknowledger. 

Figures v. Fly, (1916) 137 Tenn. 358, 193 S. W. 
117/ ” i (Italics supplied) 

The Court then continues: 

“Where an officer, by wanton misconduct, 
starts on its way in the commercial world a false 
certificate upon which the public has the right to 
rely, he ought to be held responsible for all prox¬ 
imate consequences, not only to the person who 
takes immediately and directly under the instru¬ 
ment bearing the certificate, but to every one 
damaged as the proximate result of it." 

i (Italics supplied) 

So here, the function of a title company has be¬ 
come too important in the commercial world to be as¬ 
sumed lightly. The public has the right to rely upon 
the verity of the certificate made by defendants. 
Hence where the defendants issue a false and incor¬ 
rect certificate, they should be held liable for all prox¬ 
imate consequences, not only to the person who takes 
immediately under the instrument but to everyone 
damaged as the proximate result of it. 

DEFENDANTS LIABLE FOR ACTIONABLE 
FRAUD; PRIVITY OF CONTRACT NOT 

ESSENTIAL. 

There are eases where under special circumstances, 
the liability of title companies has been extended to 
persons other than those directly employing the title 
companies, who sustain damages by reason of re¬ 
liance on abstracts and certificates issued by the 
same. 


i 
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Where an abstractor knows the person to wljiom 
he delivers an abstract, at the expense of another tvho 
ordered and paid for it, will rely upon it in makiijg a 
trade or purchase, he is liable in damages to such 
person for any loss sustained by reason of reliance 
on a false and incorrect abstract. 


Anderson v. Spriesterback, 69 Wash. 393; 1125 
Pac. 166. | 

Brown v. Sims, 22 Ind. App. 317; 53 N. E. 779. 
Western Loan & Savings Co. v. Silver Bow Ab¬ 
stract Co., 31 Mont. 448 ; 78 Pac. 774. 

Lawall v. Groman, 180 Pa. 532; 37 A. 98. j 
Shine v. Nash Abstract & Investment Co. |217 
Ala. 498; 117 So. 47. 

Economy Building & Loan Ass’n. v. West Jer¬ 
sey Title & Guarantee Co. 64 N. J. L. 27; 44 A. 
854. 

Dickie v. Abstract Co., supra. 


See Anderson v. Spriesterback, supra, where |the 
court after stating the general rule as to liability to 
third persons, said; j 

“But it does not follow that there are no ex¬ 
ceptions to the rule. Indeed they have been Rec¬ 
ognized, and in our judgment are as securely! es¬ 
tablished as the rule itself.” | 

There is authority which extends this doctrine &nd 
holds that any person engaged in the business of com¬ 
piling abstracts of title to real estate, who advances 
an abstract, or certificate of title to one by whon^ he 
is employed for that purpose, is chargeable vfith 
knowledge of the use to which such abstract will, in 
all probability be devoted and is liable for damages 
sustained by any and all persons who relied upon the 
same. 


I 
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Crook v. Chilvers, 99 Neb. 684; 157 N. W. 617. 

Merrill et al v. Fremont Abstract Co., 39 Idaho 
238; 227 P. 34. 

Morin v. The Divide County Abstract Co., 48 N. 

D. 214; 183 N. W. 1006. 

As a corollary to this general proposition of law, it 
must be borne in mind that privity of contract be¬ 
tween the maker of the false statement and the one 
deceived thereby, is not always essential to liability 
and where such representations are made for the pur¬ 
pose of influencing the mind of the public, whoever 
in fact receives, relies, and acts upon such repre¬ 
sentations to his detriment and injury, may regard 
them as made to him, and have redress against the 
maker. Hruska v. Parke, Davis and Co., (C. C. A.) 
6 F. (2d) 5^6; National Bank of Savannah v. Kershaw 
Oil Mill, (C. C. A.) 202 F. 90; Carvill v. Jacks, AdnTr., 
43 Ark. 454; Mfg. Company v. Coe, 49 Ill. App. 426; 
Courtney v. Knabe & Co., 97 Md. 499; 2 Cooley on 
Torts, Sec. 358. 

The principle we contend for in this case is thought 
to be clearly supported by the decisions in the case 
of Bank of Montreal v. Thayer, 7 Fed. 622 and the 
case of Leonard v. Springer, 197 Ill. 532, 64 N. E. 299. 

In Bank of Montreal v. Thayer, supra, the receiver 
of the railroad company executed and placed upon 
the market certain certificates payable to A., or bear¬ 
er, which contained, upon their face, certain false 
representations, intended to deceive whoever might 
purchase the same. In overruling a demurrer to the 
first count of the declaration, the Court held as fol¬ 
lows: 

“that a bona fide purchaser, before maturity and 
without notice, relying upon such fraudulent rep- 
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resentations, might recover in an action fox 
damages, although such receiver had no purpose 
to defraud and deceive such specific purchaser 
when he executed the certificates” 

Quoting further from this opinion, we find the 
Court speaking as follows: | 

* * * “In the very nature of the case the defend¬ 
ant must have intended that his representations 
would or might be acted upon by any person lor 
persons purchasing the certificates in the open 

market. He was placing paper upon the market 
where it was likely to be bought and sold. „ 

The certificates were so drawn as to facilitate 
their negotiation; they were to pass from hhnd 
to hand without indorsement; they were to be 
payable to bearer. Why is it not a sound rule of 
law and of morals that makes the signor of sijich 
paper liable in damages to any one who may!be 
deceived and injured by having relied u]j>on 
statements of fact fraudulently inserted therein? 
To say that it is necessary for plaintiff to sh^w 
that defendant had a particular individual in 
view as the person to be defrauded, would be in 
effect to release him from liability for his repre¬ 
sentations; for a person who places such paper 
upon the market can not know into whose hahds 
it will pass, and therefore can not have in vipw 
the person or persons who may be injured. Tfhe 
matters of fact stated in the certificate g4ve 
them currency. If true, they made them amply 
secure, and very desirable as investments. The 
controlling question is, who had the right to ^ct 
upon the representations, since the law will pre¬ 
sume that they were addressed to all persons 
having such right. Is there anything on the face 
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of the paper, to indicate that the representations 
were addressed to and intended for a particular 
individual and to no other? I think, on the con¬ 
trary, the representations were manifestly in¬ 
tended to be considered and acted upon by pur¬ 
chasers of the paper in the market.” 

(Italics supplied) 

In the case of Leonard v. Springer, supra, the de¬ 
fendant, owning a worthless leasehold, conveyed it to 
A who conveyed it to B. for an expressed consider¬ 
ation of $100,000.00, and B gave a trust deed on the 
property to secure $75,000.00 of the purchase money 
represented by notes. The transactions were ficti¬ 
tious and made at the instance of the defendant. Each 
of the notes contained the statement that it was “se¬ 
cured by a first deed of trust to Chicago Title and 
Trust Co., trustee, of even date herewith, on seven 
story and basement buildings, No. 188 East Monroe 
Street, City of Chicago, County of Cook and State of 
Illinois * * 

The certificate issued by the title company was as 
follows: 

“This is to certify that this note is one of the 
following 83 notes for the aggregate amount of 
$75,000.00; 11 notes for $500.00 each, 10 notes for 
$750.00 each, 62 notes for $1000.00 each, secured 
by a trust deed to Chicago Title and Trust Com¬ 
pany, trustee; recorded in recorders office of 
Cook County, Illinois, as docket No. 2,586,840. 

Chicago Title & Trust Co. 

By William C. Niblack, 
Secretary.” 

The plaintiff purchased certain of the notes relying 
upon the abstract and certificate and the memoran- 
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dum appearing on the face of the notes. The codrt 
held that in an action by a purchaser for damages 
for deceit in placing upon the market valueless not^s, 
in pursuance of a scheme to defraud, it is immaterial 
that defendant made no direct representation to the 
purchaser and also immaterial to defendants liability 
that he did not receive any of plaintiffs money, he 
being liable, not because of benefit to himself, but 
for the wrongful act, and the consequent injury to 
plaintiff. 

In overruling the demurrer to the declaration fifed 
in this case, the Court says as follows: 

. 

“Counsel further contends there is no hi- 
legation that the defendant ever knew the plain¬ 
tiff or ever made any representations of any sqrt 
to her. It is true, the representations were hot 
by means of conversation between the parties; 
but the rule is as stated in the Law of Fraud by 
Bigelow (page 467), that a representation is ahy 
thing short of a warranty, 'proceeding from the 
action or conduct of the party charged, which is 
sufficient to create upon the mind a distinct im¬ 
pression of fact, conducive of action. * * * It is 
sufficient that there were acts such as to mislead 
a reasonably cautious and prudent man, in re¬ 
gard to the existence of a fact forming a basis 
of or contributing an inducement to some change 
of position by him/ In this case the recitals in 
the deeds and trust deed, stating a consideration 
which inferred that the property was of gre^t 
value whereas the interest of defendant therein 
was of no value whatever; the memorandum on 
the notes that they were secured 'by a trust deqd 
to Chicago Title and Trust Co., trustee, of even 
date herewith, on seven-story and basemeht 
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building, No. 188 Monroe Street, City of Chi¬ 
cago/ implying that the trust deed conveyed the 
fee simple title; the recital in the trust com- 
panys’ certificate that these notes were part of 
a series of notes amounting to $75,000, ‘secured 
by trust deed’ * * * are in law representations 
calculated to deceive and mislead any third per¬ 
son dealing with these notes.” 

(Italics supplied) 

It is thought that our contention in the instant case 
is not inconsistent with the recent holding of this 
Court in the recent case of N. Y. Mortgage and Title 
Co. v. Hutton, supra, wherein the Court held as fol¬ 
lows: 


“One Who makes a representation owes no duty 
of care to tell the truth to those to whom he does 
not communicate it and to whom he does not an¬ 
ticipate that it will be conveyed, and a person of 
ordinary prudence and intelligence in his sit¬ 
uation would not anticipate that it would be con¬ 
veyed, and such parties have no cause of action 
against him for injuries they sustain by reason 
of the falsity of the representation.” 

On the other hand, it is thought that this case 
comes expressly within the rule as therein laid down. 
In the nature of things, by virtue of the admitted 
practice of the defendant in preparing deeds of trust, 
and promissory notes secured under deeds of trust, 
and certifying the correctness of the notes so pre¬ 
pared by it and the special security, securing the notes, 
and furthermore by releasing or permitting the notes 
to be placed in circulation; the defendants anticipated 
that the representation contained on the notes would 
be conveyed to, and manifestly were intended to be 
considered, relied upon and acted upon, by any and all 
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purchasers of the negotiable paper in the open mar¬ 
ket. 

Clearly then the Securities Company had the ri^ht 
to act in reliance upon the representations, and siiice 
the fact of deception was accomplished, the form j of 
deceit becomes immaterial. 

i 

Steward v. Wyoming Cattle Ranche Co., supra. 

Tyssowski v. F. H. Smith Co., supra. | 

IT IS IMMATERIAL WHETHER DEFENDANTS 
WILLFULLY AND KNOWINGLY MADE THE 
FALSE REPRESENTATIONS OR RECKLESSLY 

MADE THE SAME. j 

Irrespective of whether defendants knew that thbir 
certification was false, and that the words “Secured 
by First Deed of Trust” appearing on the face of the 
notes was false is immaterial, for the law is that 
whether a party misrepresenting a fact knew it to! be 
false or made the assertion without knowing whether 
it was true or false, is wholly immaterial for the af¬ 
firmation of what one does not know or believe to! be 
true, is equally in morals and law as unjustifiable! as 
the affirmation of what is known to be false. 

Smith v. Richards, 18 Peters 26; 10 L. Ed. 42. 

Cooper v. Schlesinger, 111 U. S. 148; 28 L. Ed. 

382. t 


Browning v. Bank, supra. 

Nocatee Fruit Co. v. Fosgate (C. C. A.) 12 
(2d) 250. 


F. 


Fisher v. Mellen, 103 Mass. 503. 

Chicago R. I. & G. Ry. Co. v. Duncan, 273 S. iW. 
908 (Tex) 


Hindman v. First National Bank (C. C. A.) 112 
F. 931. ! 
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Quoting from the decision of this Court in Brown¬ 
ing v. Bank, supra, we find the Court saying as fol¬ 
lows: 


"It has often been asserted and held by courts 
of high authority, that where the defendant af¬ 
firms that to be true within his own knowledge 
which he does not know to be true, to induce 
another to act upon it, and it is acted upon, such 
affirmation is equally fra&ulent and deceptive, as 
where he asserts that to be true which he knows 
to be false.. There is deception in both cases, and 
if wrong and injury result the remedy ought to 
be the same. And so where a representation of 
fact, susceptible of actual knowledge, is reckless¬ 
ly made, the party making it being indifferent 
how the truth of the matter really stands, and 
damage results, the party should be liable.” 

(Italics supplied) 

The Court then continues: 

"Hence it has been decided in many cases, and 
is laid down as the text law, that where a party 
makes a representation, without knowing wheth¬ 
er it be true or false, he is, both in morals and 
legal contemplation, as blamable as if he made 
the representation, knowing it to be false, And, 
therefore, if a party states a material fact as 
true to his personal knowledge to induce another 
to act upon such representation, and that fact 
is susceptible of knowledge, but proves to be 
false, he is guilty of a fraud which renders him 
liable to the person who relies upon it and acts 
upon the representation as true, to his injury; 
and it is no defense to the defendant that he be¬ 
lieved the representation to be true.” 

(Italics supplied except last line) 
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“Although a misrepresentation is macjie 
through mistake of fact as they actually exist 
when such representation is made by one whoie 
duty it is to know the facts and who represents 
himself as possessing all of the facts with refer¬ 
ence to the matter, the misrepresentation in law 
is equally as fraudulent and actionable as if lit 
had knowingly been made ” 

(Italics supplied) 

Hillock v. Idaho Title & T Co, supra. 

See also: 

Fisher v. Mellen, supra. 

Smith, Frauds, Sec. 2. 

Moreover, where a fact' represented is one peculiar¬ 
ly within the knowledge of the party making the rep¬ 
resentation, and of which the other party is ignorant, 
although the real facts appear on the public record, 
there is no obligation to examine the records. 

Wilson v. Higbee, 62 Fed. 723. 

Hartley v. Frederick, 191 Ala., 175; 67 S. 983.! 
Rollins v. Quimby, 200 Mass. 162; 86 N. E. 35Q. 
Hillock v. Idaho Title & T. Co., supra. j 

In this connection also see: 

26 C. J. 1211, sec. 109 and notes 48-49 where a num¬ 
ber of cases are cited, and 26 C. J. 1156. 

In 26 C. J. 1156, we find the following statement:! 

“Where the facts represented or the matters 
which are concealed are peculiarly within the rep¬ 
resentor’s knowledge and the representee is ig¬ 
norant thereof, it is generally held that although 
the real facts appear on the public records, the 
representee is under no obligation to examine tjie 
records, and his failure so to do does not defeat 
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his right of action; and this is true where the 
representation relied upon induced the hearer to 
refrain from an examination of the record, 
where the employment of an expert would have 
been required to deduce the truth from an ex¬ 
amination of the record, where confidental rela¬ 
tions existed or where the defrauded party was 
inexperienced. In such cases the doctrine of con¬ 
structive notice is inapplicable. The true test of 
the hearer's right to rely upon misrepresenta¬ 
tions as to matters of record is whether or not he 
acted with reasonable prudence in so doing. In 
accordance with the general rule above stated it 
has been held that, although they were matters 
of record, redress could be had for representa¬ 
tions or concealment with respect to boundaries, 
cost, encumbrances, location, quantity, title”***. 

As was said by the Court in Pattiz v. Semple et al, 
12 F (2d) 276: 

“Since the very purpose of fraud is to cheat 
the victim by making him neglect the precau¬ 
tions essential to prevent injury, to deny relief 
because the victim was negligent would en¬ 
courage dishonesty. In such cases the fraud- 
feasor will not be heard to say that he is a per¬ 
son unworthy of belief, and that plaintiff was 
negligent in trusting him, and was cheated 
through his own credulity.” 

26 C. J. 1146, 1147. 

Strand v. Griffith, (C. C. A.) 97 F 854. 

Walker & Co. v. Walbridge, (C. C. A.) 136 F 19. 

STATUTE OF LIMITATIONS DOES NOT APPLY. 

The first objection attempted to be raised by the 
demurrer, 1 namely, that plaintiff's cause of action is 
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barred by the Statute of Limitations, can not proper¬ 
ly be considered on demurrer, since the defense bf 
Statute of Limitations can only be invoked by ple^. 

i 

As was said by the Supreme Court in the case of 
Gormley v. Bunyan, 138 U. S. 623; 11 Sup. C. S. Rep. 
453, the only way in which the Statute of Limitations 
is available as a defense is when it is at the proper 
time specially pleaded. | 

The common law system of pleading prevails in 
this jurisdiction except where modified by statute Or 
rules of court. 

Whelan v. Welch, 50 App. D. C. 173. 

Now at common law and in some states where the 
common law system of pleading still prevails, the cje- 
fense of the Statute of Limitations in an action at law 
cannot be raised by demurrer. 

37 C. J. 1204. I 

See also: 

Knight v. Welcker, 21 D. C. 324. 

Miller v. Aldrich, 202 Mass. 109. ! 

Gray v. Grand Trunk Western R. Co., 156 F. 

736 (Ill.) 

Irvine v. Elliott, 203 F. 82 (Del.) 

Preston v. Western Union Tel. Co., 250 F. 

(Pa); aff. 254 F. 229. 

/Bonam v. Southern Menhaden Corp., 284 F. 

(Fla.)) 

In this connection also see Chemung Canal Banli v 
Lowery, 93 U. S. 72, wherein the Supreme Court 
says that the Statute of Limitations cannot be set ^ip 
by demurrer where the English practice prevails, ! in 
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actions at law, though it may in certain cases in 
suits in equity. 

Furthermore, the principle is well established in 
equity that where plaintiff seeks relief on the ground 
of fraud which is concealed from the plaintiff, or 
without his fault or negligence, it is not presently 
discovered by him, the Statute of Limitations begins 
to run only when the fraud, is discovered notwith¬ 
standing the statutory period may have elapsed since 
the perpetration of the fraud. 

Lewis v. Denison, 2 App. D. C., 387, 392. 

37 C. J. 929 and note 99. 

In this jurisdiction the equitable rule that the 
Statute of Limitation begins to run upon the discov¬ 
ery of the fraud in such cases has been held applicable 
to actions at law\ 

Lewis v. Denison, supra. 

P. H. Sheehy Co. v Eastern Importing & Mfg. 

Co. 44 App. D. C., 107. 

Bailey v. Glover, 21 Wall 342; 22 L. Ed. 636-638. 

In the case of P. H. Sheehy Co. v. Eastern Importing 
ing & Manufacturing Co., supra, a set off was plead¬ 
ed against the suit for certain goods sold by plaintiff 
to defendant. The set off arose by the purchase of 
certain goods by the defendants from the plaintiff on 
August 1, 1911. These goods in fact did not comply 
with the warranty although no discovery of the 
breach w’as made nor could reasonably have been 
made until on or about March, 1912. The set off was 
not pleaded until after November 4, 1914. A motion 
by plaintiff for judgment notwithstanding this plea, 
was granted because the set off was barred by the 
statute of limitations. The judgment was reversed 
on appeal this Court speaking as follows: 
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“Statutes of limitations were enacted to pre¬ 
vent frauds; to prevent parties from asserting 
rights after the lapse of time had destroyed qr 
impaired the evidence which would show that 
such rights never existed, or had been satisfied, 
transferred or extinguished, if they ever did e£- 
ist. To hold that by concealing a fraud, or com¬ 
mitting a fraud in a manner that it concealed it¬ 
self until such party committing the fraud could 
plead the statute of limitations to protect it, is 
to make the law which [was designed to prevent 
fraud the means by which it is made successful 
and secure. And there is no reason why tl^is 
principle should not be applicable to suits on the 
law side of the court as to those on the equity 
side.” , | 

(Italics supplied) 

i 

In the case at bar the declaration shows that on tljie 
first day of July, 1929, the defendants certified th^t 
the notes in question were secured by a first deed of 
trust when in fact they were not. It also shows that 
the plaintiff purchased the notes, purporting to be Se¬ 
cured by a first deed of trust, in reliance on the de¬ 
fendants certification, and that a prior lien was fore¬ 
closed, thus defeating the security of said notes. T^ie 
declaration wasfiled in January, 1934. Manifestly if 
/ the running ofl^atute is prevented because of ig¬ 
norance in a case for breach of warranty, it would 
seem on reason and principle that the running of tjhie 
statute would be prevented in a case where frapd 
prevented the knowledge of the injured party as 
here. 

In the case of Bailey v. Glover, supra* the Federal 
Bankruptcy Act which specifically applies to su|ts 
both at law and equity, barred any action of the as- 
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signee in bankruptcy unless it was brought within 
two years of the time of the accrual of the action. 
The plaintiff, assignee in bankruptcy, sued to set 
aside a fraudulent conveyance of the bankrupt more 
than two years after his appointment as assignee, al¬ 
leging that the bankrupt and his grantee concealed 
the fact of the conveyance. The defendant raised the 
question of the Statute of Limitations and the 
Court said that the equitable exception applied at law 
and equity and that fraud prevents the statute from 
running both at law and in equity. 

If, then it was not practical for the Securities Com¬ 
pany to discover tjie real nature of its security with 
respect to the notes in question, it ought to be allow¬ 
ed that reasonable time within which to make that 
discovery and the Statute of Limitations would not 
begin to run until such time. 

Shearer v. Park Nursery Co., 103 Cal. 415-419; 
37 P. 412. 

Felt V. The Reynolds Rotary Fruit Evaporating 
Co., 52 Mich. 602-604. 

18 N. W. 378. 

Lewey v. Fricke Coke Co., 166 Pa. 536-543; 31 
A. 261. 

Beach v. Branch, 57 Ga. 362-366. 

The equitable rule that the Statute of Limitations 
begins to run only from the time of the discovery of 
the fraud applies to actions of deceit in those juris¬ 
dictions where that rule has been adopted by the com¬ 
mon law court. 

Dillev v. Simmons Nat’l Bk., 108 Ark. 342; 158 
S. W. 144. 

i/NewstW>m v. Turnblad, 108 Minn. 521; 121 N. W. 
236; 

37 C. J. 953. 
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In both of the above cited cases an action for de¬ 
ceit was brought within the period of the statute, 
computed from the time of the discovery of the de¬ 
ceit although action would have been barred if the 
prescribed period of the Statute of Limitations h^d 
been computed from the time, of the perpetration of 
the deceit. It is interesting to note that a plea involv¬ 
ing the Statute of Limitations was overruled in both 
cases. 

As was said by the Court in the case of Townsend 
v. Vanderwerker 20 D. C., 197, in general there 
must be some concealment or misrepresentation re¬ 
lating to an existing fact and preventing plaintiff 
from instituting a suit sooner. 

The instant case is thought to come clearly within 
this rule, since as was said by the Court in Sacramen¬ 
to Suburban Fruit Lands Co. v. Anderson, (C. C. Ap 
36 F. (2d) 937, the purchaser had no duty of making 
inquiry to discover fraud until after receiving knowl¬ 
edge of facts putting a reasonable and prudent m^n 
upon inquiry. 

Although there is authority for the proposition 
that where the facts constituting or showing the 
fraud appear from the public records, ignorance of 
the fraud will not postpone the operation of the 
Statute of Limitations, this rule is properly qualified 
by the rule that if a party is prevented by fraud 
from availing himself of the benefit of the record dr 
is led by such means to forego an investigation of the 
record, no one participating in the fraud can insist 
upon the enforcement of the duty to do so. In ad¬ 
dition to cases already cited see: 

Hutto v. Knowlton, 82 Kans. 445, 448; 108 P. 825. 

37 C. J. 905 and note 46. 
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Furthermore the authorities would seem to be well 
settled that a party is not called upon to examine the 
records to ascertain the correctness or the truth of 
the statements contained in a certificate such as here. . 

Wilson v. Higbee, supra. 

Hartley v. Frederick, supra. 

Rollins v. Quimby, supra. 

Hillock v. Idaho Title and T Co., supra. 

In the case of Watson v. Jones 41 Fla. 241, 25 S. 678. 
a statute prescribed a limitation of three years in ac¬ 
tion for relief on the grounds of fraud, the cause of 
action not to be deemed to have accrued until the 
discovery of the fraud by the aggrieved party. This 
statute was held to apply to an action of deceit where¬ 
in the defendant ‘ought to have known’ the falsity 
of his representations as well as in the case where he 
actually knew their falsity. 

Bishop in his work on Noncontract Law, Sec. 32, 

33, 34 says: 

“Where there is not even a technical disturb¬ 
ance of a right though there is a wrong, there is 
/nothing to redress. In such a case, until the 

v wrong has progressed to actual damage the ietak/orr 
is incomplete, and no action for it can be main¬ 
tained. Thus, though fraud is a wrong, one on 
whom it is practiced can recover nothing there¬ 
fore until it has injured him or disturbed some 
right of his, and negligence gives no action to 
one menaced thereby until he has suffered.” 

See also: 

Jackson & Sharp Co. v. Fay, 20 App. D. C. 105. 

21 Am. and Eng. Enc. Law, Page 498. 

Washbash County v. Pearson, 120 Ind. 426; 22 
N. E. 134. 
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Power v. Munger (C. C. A.) 52 F. 705. 

Freeman v. Venner, 120 Mass. 424. 

As said by the Court of Massachusetts in Freeman 
v. Venner, supra, there must be a “concurrence df 

i 

damages with fraud” in order to be actionable. 

Although it is not alleged in the declaration that 
the plaintiff was diligent or reasonable in not discov¬ 
ering the existence of the fraud perpetrated upon it 
within the period of the Statute of Limitations, it is 
submitted that such allegation is not detrimental. 
In the case of First Massachusetts Turnpike Corp. y. 
Joseph Field, 3 Mass. 201, there was a declaration in 
assumpsit and an allegation of breach of contract. ft 
was brought more than six years (the prescribed per¬ 
iod of the statute) from the breach. The defendants 
pleaded limitations and the plaintiff by replication al¬ 
leged that the defendants performed the work to be 
done under the contract fraudulently and deceitfully 
so that until a long time after the contract was to be 
performed the breach of it was not discovered, aijd 
that the action was commenced within six years aft^r 
the discovery of the fraud. It was contended by 
counsel in support of the replication that the plain¬ 
tiff was not obliged to anticipate the defendants plda 
by declaring the plaintiffs were not able to discover 
this fraud until within six years pass. On the oth^r 
hand counsel contended that the very nature of tfte 
fraud described shows that it would not probably be 
discovered until some time after it was committed. 
The replication was adjudged good by the Massa¬ 
chusetts Supreme Court. 

So here, the record discloses the fact that the notfes 
were dated July 1, 1929, and did not mature until 
three years thereafter on July 1,1932. 
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Hence, although the plaintiff's cause of action 
arises out of the false certification made by the de¬ 
fendants on July 1, 1929, by virtue of the fact that 
the very nature of the fraud perpetrated was such 
that it was concealed from plaintiff, the falsity of the 
certification could not be tested until the due date of 
the notes. Since the due date of the notes was July 1, 
1932, the Statute of Limitation could not in any event 
begin to run until this date and would expire July 1, 
1935. Plaintiff having instituted the instant action 
on January 24, 1934 (R. 2.) clearly then comes with¬ 
in the statute. 

The case of Appleman v. Michael, 43 Md. 269-279, 
is thought to support our contention in this respect. 
In this case the Court held that where goods were 
sold with an agreement that a note would be given 
for them maturing in 90 days, but no such note was 
given, and a suit is brought more than three years 
after the sale, but less than three years before the 
the note would have matured, the statute is not a bar. 
The language of the Court is as follows: 

“It is well settled and familiar law, that if 
goods to be sold on credit no action for their value 
lies until the credit has expired, and it would be 
superflous to cite authorities in support of 
that proposition. So it has been further held 
that if goods be sold to be paid for by a bill at a 
certain time, indebitatus assumpsit for goods 
sold and delivered will not lie until after the ex¬ 
piration of the time which the bill has to run. 

(Italics supplied) 

Certainly it would seem that the instant case is 
within the reasoning of that rule and comes within 
the doctrine as laid down in the cases made reference 
to above. When a certification of title is given it is 


to be expected that the title company knows that per¬ 
sons dealing with the property are going to rely Ion 
that abstract, furthermore when a title company pre¬ 
pares and places in circulation notes purporting to be 
secured by deeds of trust prepared by the title com¬ 
pany and so certified by them, it is to be expected that 
the title company knows that prospective purchasers 
of the notes will rely upon the title company's certifi¬ 
cation. In the case at bar the obligations or notes pur¬ 
chased in reliance on the defendants certificate, as 
notes above, did not mature until a much later date 
subsequent to the purchase thereof, and as a matjer 
of law, it cannot reasonably be presumed that t^he 
title to the property which allegedly secured these Ob¬ 
ligations would be investigated until the obligations 
themselves were in default, or else some informatipn 
was brought home to the Securities Company whfch 
would have put a “reasonable and prudent man upon 
inquiry." 

DECLARATION NOT AMENABLE TO CHARGE 

OF DUPLICITY. 

The second objection raised by the demurrer, that 
the declaration is duplicitious, cannot be propeijly 
considered, since this is a matter relating to form 
merely, not a matter of substance, and cannot be 
raised by general demurrer. 

National Express & Transportation Co. v. Bur¬ 
dette, 7 App. D. C., 551, 558. ! 

Shipman, Common Law Pleading, 522. 

49 C. J. 380. 

21 R. C. L. 524. 

In the case'of National Express and Transporta¬ 
tion Co. v. Burdette, supra, this Court held as follows: 

j 

“Duplicity was always a defect of form mer£- 
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ly and open to attack only on special demurrer; 
it was not a substantial defect. 

Where special demurrers have been abolish¬ 
ed, duplicity ceases to be a vice which can be at¬ 
tacked by demurrer. In this jurisdiction a de¬ 
murrer must be for matter of substance and not 
for mere matter of form; special demurrers 
have been abolished.” Citing, United States, use 
of Alexander, v. Ritchie, 3 Mackey, 163. 

(Italics supplied) 

Assuming, for the moment, that the objection as to 
duplicity has been properly raised, the defendants’ 
contention will nevertheless be found to be without 
merit. Duplicity in pleading means double pleading, 
the joining of two or more distinct causes of action 
in a single count. It is elementary that it does not 
include a union of two or more facts which together 
constitute one cause of action. It is well settled that 
if the facts, alleged, although multifarious, all go to 
make up one complete result and require but one an¬ 
swer, there is no duplicity. 

Natibnal Express and Transportation Co. v. 

Burdette, supra. 

Flynn v. Staples, 34 App. D. C. 92. 

v S^loss-Sheffield Steel & Iron Co. v. Smith, 166 

Ala. 437; 52 South. 38. 

21 R. C. L. 454 and note 17. 

In the case of Flynn v. Staples, supra, this Court 
said: 

“The plea of duplicity, since it went merely to 
form and not to substance, of the former plead¬ 
ing, was not encouraged, even under the harsh 
rules of common law, a special demurrer being 
necessary for its introduction, and under modern 
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practice it has met with even less favor for ob4 
vious reasons. To extend its scope would be a 
step backward toward some of the absurdities 
of the early common law. 

i 

In this case either both or neither of the al4 
leged acts of negligence may have produced th^ 
injury complained of. * * * Both acts of negli! 
gence relate to substantially the same thing. 
They are so closely connected in the pleading 
that the taking away of one must inevitably re¬ 
sult in the impairment of the other. In otheij 
words it is impossible to say, without consider4 
ation of all of the facts, they did not unitedly 
produce a common result, and these acts must be 
considered not as separate grievances, but as rej 
lated, whose united or cumulative effect majf 
have produced that result. * * ” 

(Italics supplied) 

i 

This case is thought to lend support to plaintiffs 
contention, since here while the notes in question 
were secured on different lots, they were all secured 
on the same square, were all prepared on the samd 
date and in the same manner, and certified by the de+ 
f endants under one certificate of title. The notes and 
deeds of trust and the certificate of title therefor^ 
constitute one complete transaction, since manifestly^ 
the one certificate so given by the defendants, covert 
ing the entire series of notes ties and binds them tof 
gether as one transaction. The declaration is there! 
fore not amenable to the charge of duplicity, since 
it would be impossible to say without a consideration 
of all of the facts that they did not unitedly produce 
a common result, and a jury might so find. 


I 
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IF NEGLIGENCE BE ALLEGED IN ALTERNA¬ 
TIVE, NOT FATAL. 

In regard to the objection that negligence is al¬ 
leged in the alternative and disjunctive, it is elemen¬ 
tary of course that such objection going to defect in 
form merely, can only be raised by special demurrer 
—or under our local practice—by motion to strike. 

49 C. J. 379 

Shipman, Common Law Pleading, page 520. 

Oglethorp v. Hyde, Cro. Eliz. 233. 

Hodgson v. East India Co. 

8 Term. R. 280. 

Taylor v. Needham, 2 Taunt. 278. 

Moreover, a demurrer is not a substitute for a mo¬ 
tion to strike. 

21 R. C. L. 511. 

Western Union Tel. Co. v. Wells, 50 Fla. 474: 

39 So. 838. 

Even if the objection could be said to be properly 
before the Court, the defendants’ position is unten¬ 
able, since as a general rule, as long as a pleading 
contains facts sufficient to authorize any relief, al¬ 
ternative allegations therein are not grounds for de¬ 
murrer. 

49 C. J. 378, 379. 

Matz v. Chicago & A. R. Co., 85 Fed. 180. 

Everitt v. Conklin, 90 N. Y. 645. 

CHARGE OF PLEADING CONCLUSIONS, NOT 

FACTS, UNTENABLE. 

The third objection raised by the demurrer, that 
the declaration fails to allege any facts as distinguish¬ 
ed from conclusions giving rise to any liability 
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against the defendants, is, entirely without merit.! 
The point is thought to be thoroughly treated in the 
prior argument covering the assignments of error, j 
and no useful purpose can be served by simply reiter-; 
ating the same here. In general, however, the law 
is that conclusions deducible from facts alleged when! 
stated do not render a pleading demurrable. 

Edwards v. Clarkesville, 35 Ga. A. 306; 133 S. E. | 
45. j 

Jones v. Schaff Bros. Co., 187 Mo. A. 597; 174 j 
S. W. 177. 

Moreover, the fact that a pleading contains con-! 
elusions will not render it demurrable if sufficient! 
facts are also alleged to show a cause of action. 

Brewer v. Avinger, 208 Ala. 411; 94 So. 590. | 

i/ Mendel! v. Converse & Co., 30 Ga. A. 549; 118 S.| 
E. 586. 

49 C. J. 379, 380 and note 97. | 

It is settled law as was said by this Court in Street! 
v. Maddux, et al, 58 App. D. C. 42, that “ * * * an alr 
i/(legation that a party is guilty of fraud amounts toj 
nothing more than a statement of a conclusion of 
law, and gives to the adverse party no information! 
whatever, as to the facts upon which that conclusion! 
is based.” Such however is not the case here, sincej 
the declaration sets forth the business of the defend^ 
ant, as one engaged in a common calling, and in thq 
discharge of their duty, prepared deeds of trust, an^ 
promissory notes secured under the deeds of trusty 
causing or having the notes and deeds of trust to be 
executed and recorded in the Recorder of Deeds’ Of¬ 
fice, and certified by the defendants, that is to say^ 
the correctness of the notes and deeds of trust so made 
and prepared by it, and the deeds of trust securing 


i 

i 

i 
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said notes describing the character of the special se¬ 
curity securing said notes. The declaration sets 
forth with particularity the representations made by 
the defendants in connection with the notes in qjes- 
tion, and then recites wherein the representations 
were false and incorrect, and further that the Securi¬ 
ties Company relied on said representations, and sus¬ 
tained damages because of such reliance. 

In this connection, see Bank of Montreal v. Thayer, 
supra, where on demurrer, it was held that in an ac¬ 
tion for false and fraudulent representations, the al¬ 
legation that such representations were wrongful, 
false and fraudulent is sufficient, where the said rep¬ 
resentations have been set out with due particularity. 

Clearly then the declaration does show every essen¬ 
tial element of actionable fraud—that is to say—that 
the defendants made a material representation; 
that it was false; that when they made it, they knew 
it to be false, or made it recklessly, without knowl¬ 
edge of the truth, as a positive assertion; that they 
made it with the intention that it should be acted up¬ 
on by the Securities Company; that the Securities 
Company acted in reliance upon it; and thereby suf¬ 
fered injury. 

Browning v. Bank, supra. 

Bank of Montreal v. Thayer, supra. 

Leonard v. Springer, supra. 

Fernandina Shipbuilding & Dry Dock Co. v. Pe¬ 
ters, et al, 283 F. 621. 

Arthur v. Griswold, 55 N. Y. 400. 

Brackett v. Griswold, 112 N. Y. 454 ; 20 N. E. 376. 

Brison v. Brison, 75 Cal. 525; 17 Pac. 689. 

Sweet v. Kimball, 166 Mass. 332; 44 N. E. 248. 

Hopkins v. O’Neil, 46 Mich. 403; 9 N. W. 448. 
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CONCLUSION 

It is therefore respectfully submitted that the low-^ 
er court erred in sustaining the demurrer, and henc^ 
the judgment of the lower court should be reversed! 

i 

Respectfully Submitted, 

W. Gwynn Gardiner, 

W. Clinton McSherry James M. Earnest, j 

Frederick, Maryland. 729 15th Street, N. W.l 

\ / O&Counsel. Washington, D. C. j 

Attorneys for Appellant j. 
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Appellant, plaintiff below, brought an action at lawl 
against appellees, defendants below, to recover dam¬ 
ages claimed to have been sustained as a result of the! 
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alleged false certification of certain notes. A demurrer 
to the declaration was sustained. Plaintiff elected to 
stand on his declaration, whereupon judgment was en¬ 
tered in favor of the defendants. From that judgment 
this appeal is prosecuted. 

As the parties appear in this Court in the same order 
as in the court below, they will be referred to herein as 
plaintiff and defendants. 

STATEMENT OF CASE. 

Plaintiff’s declaration was in one count. It alleged, 
in substance, that the defendants were engaged in the 
title business in the District of Columbia, examining, 
abstracting and certifying titles to real estate, prepar¬ 
ing deeds of trust, promissory notes secured there¬ 
under, and recording and certifying the same, operat¬ 
ing their business as a joint enterprise; that on July 
1,1929, defendants prepared, or caused to be prepared 
five series of notes, each series purporting to be se¬ 
cured on certain land by a first deed of trust, and re¬ 
leased or delivered for circulation, or caused to be re¬ 
leased and delivered for circulation, or permitted to be 
released and delivered for circulation such notes, which 
were executed by one Robert N. Taylor, payable to 
sundry payees and endorsed without recourse; that the 
notes were similar, except for names, and contained, 
among others, the following written and printed matter 
on their face: 

4 ‘No. 1 of 8. 

“This is to certify that this is one of the notes 
described in a Deed of Trust to the Trustees 
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named hereon, bearing even date herewith i and 
noted in this Company’s Certificate of Title Num¬ 
bered 172834. 

“District Title Insurance Co., 
“Lawyers Title Insurance Co., j 
“Washington Title Insurance C<j>., 
“By Charles W. Stetson, j 

Vice-President. 

“Retain this note after payment that the trus¬ 
tees may be satisfied as to its Cancellation when 
a release is desired;” 

i 

i 

that on the margin of the note the following appeared: 

“Wardman Corporation, 1437 K Street, N.'lW., 

“Washington, D. C., Investment Department. 

“Secured bv First Deed of Trust to the National 
% 

Bank of Washington, Trustee, Conveying Lot 
21, Square 2789, as described in Deed of Tru^t 

: i 

Plaintiff further alleged that “said notes and aljl of 
them, so made up by the defendant Companies, Exe¬ 
cuted or caused to be executed by said defendant com¬ 
panies, and circulated, or put into circulation jby, 
through, or at the instance, or with the permissioni of 
the defendant title companies, were of the total fqce 
value of Thirty-five Thousand ($35,000.00) Dollars. 
That the statement appearing on said notes, to Nfit, 
‘Secured by first deed of trust’, was false and inqor- 
rect; that the certification that the said note was one of 
the notes described in a deed of trust to the trustee 
named thereon, bearing even date therewith, and noted 
in ‘this company’s certificate of title No. 172834,’ ^yas 
false and incorrect; in that no such certificate was ever 
issued by the company, and in that the said notes wire 
not secured by a first deed of trust, but that they were 
secured by a junior lien upon the property described, 

i 
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and the said property, and all of said properties, were 
of less value than the first lien upon the same; * * * 
and that said properties were actually sold under the 
said first trust or lien, and did not bring sufficient 
rnonev to satisfy the obligations secured under the first 
lien or deed of trust; that the Blue Ridge Securities 
Corporation accepted said notes upon the certification 
on the same made by the said Title Companies, that is, 
that the said notes were ‘secured bv a first deed of 
trust,’ and that said notes were the identical notes enu¬ 
merated and described in the certificate of title issued 
by the defendant Title Companies numbered 172S34, 
and made no further investigation, relying on and be¬ 
lieving the certification and statements on the face of 
said notes to be true and correct in all respects. That the 
said notes were acquired by the Blue Ridge Securities 
Corporation at, or about, their face value, and they 
having relied upon the certification on said notes, and 
believing it to be true, have recently discovered that 
said certifications were false in the respects above enu¬ 
merated, and the property having been sold, and the 
security destroyed, and the endorsers on said notes 

V v 7 

being without any financial standing, in fact, being in¬ 
solvent, and the makers of said notes being of no finan¬ 
cial standing, the said false certification which was re¬ 
lied upon by the Blue Ridge Securities Corporation 
when it acquired said notes, resulted in a total loss or 
damage to the said corporation of which plaintiff in 
this suit is receiver, of the full amount of said face 
value of said notes, together with interest thereon 
from the date thereof.” (R. 2-6) 

To this declaration the defendants interposed a de¬ 
murrer, assigning four grounds, namely: that it ap- 


peared on the face of the declaration the plaintiff’s 
alleged cause of action was barred by the Statute of 
Limitations; that it was duplicitous; that it failed] to 
allege any facts as distinguished from conclusions giv¬ 
ing rise to any liability against the defendants; 
that negligence is alleged in the alternative and dis¬ 
junctive. (R. 6, 7) | 

Defendants’ demurrer was sustained. "Whereupjon, 
the plaintiff having elected to stand upon his declara¬ 
tion, judgment was entered on the demurrer in fajmr 
of the defendants. It is from that judgment this Ap¬ 
peal is prosecuted. (R. 7, 8) 

SUMMARY OF ARGUMENT. 


Plaintiff’s assertion of liability rests upon the cer¬ 
tificate printed on the several notes. His contention, as 
we understand it, is that the effect of the certificate is 
to make the defendants guarantors of the genuineness 
of the notes, responsible to all persons by whom they 
may be subsequently acquired, regardless of the legal 
relation of such persons to them. This result, he s^ys, 
is predicated on the theory that the defendants are en¬ 
gaged in a common calling, so that their obligations 
are not restricted to persons with whom they contract 
but extend to the public in general and at large. jOn 
the other hand, it is our position that when rightly un¬ 
derstood the certificate can have no such meaning,! or 
involve any such liability. Furthermore, we cl^im 
the declaration in this case falls so far short of meet- 

i 

ing the requirements of the rules of pleading that the 
demurrer was properly sustained, particularly wheire, 
as in this case, it plainly appeared that the alleged 
cause of action was barred by limitations. 
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MEANING AND SCOPE OF CERTIFICATE. 

At the very outset, we invite the Court’s attention 
to the fact that the writing relied on is not a certificate 
of title. Accordingly, it is unimportant to consider what 
mav or mav not have been the defendants’ obligation 
had such a certificate been issued to the plaintiff. He 
did not engage them to perform any service for him. 
Neither did'he obtain from them a certificate or ab¬ 
stract as to the security behind anv of the notes. From 

» •> 

some source, not disclosed, at a date, not alleged, Blue 

Bulge Securities Corporation acquired certain notes. 

They purported to be secured on real estate by a first 

deed of trust. 'Whether thev were or not so secured 

% 

could have been ascertained by proper inquiry. With¬ 
out making any investigation, it is alleged, the Secur¬ 
ities Corporation 4 ‘acquired” the notes. At that time 
thev contained this certificate: 

“No. 1 of 8. 

“This is to certify that this is one of the notes 

•/ 

described in a Deed of Trust to the Trustees named 
hereon, bearing even date herewith and noted in 
this Company’s Certificate of Title numbered 
172834. 

“District Title Insurance Co., 
“Lawyers Title Insurance Co., 
“'Washington Title Insurance Co., 

By Charles W. Stetson, 

Vice-President.” 

This language is plain and indicates clearly both the 
meaning and scope of the certificate, so that extended 
argument would seem to be wholly unnecessary. The 
purpose of the certificate is to identify a given note. 
It arises out of the practice of issuing several notes 
secured by one deed of trust. In order to prevent doubt 


7 


and uncertainty when the Trustee is called upon to 
execute a release, the notes are numbered and the cer¬ 
tificate is intended to show that they constitute the 
series secured by the deed of trust. The certificate 
was never intended as a substitute for a title abstract 
or title insurance policy. It has never been so Re¬ 
garded. Indeed, it is a matter of common knowledge 
that persons taking notes purporting to be secured On 
real estate have uniformly required a certificate as |to 
the condition of the title, issued for their use and ben- 
efit. This is particularly true in the case of com¬ 
panies engaged in the purchase and sale of notes Se¬ 
cured on real estate. When, therefore, the defendants 
signed the certificate on the notes in question, thRy 
merely identified them, and did not make any repre¬ 
sentation as to the character or value of security be¬ 
hind the instruments. 

To avoid this obvious result, plaintiff argues tljat 
there was incorporated by reference certain other 
printed matter appearing on the margin of the notes, 
namely: 

“Wardman Corporation, 1437 K Street, N. W., 
“Washington, D. C. Investment Department. 
“Secured by First Deed of Trust to the National 
Bank of Washington, Trustee, Conveying Lot 
21, Square 2789, as described in Deed of Trust.’’ 

i 

i 

A complete answer to this claim is the fact that no sRch 
language appears in the certificate. This marginal Ro¬ 
tation bears no relation to the certificate and merely 
happens to be on the same paper. It appears under the 
name of Wardman Corporation, and is, if anything^ a 
representation by that corporation, not by the defen¬ 
dants. Clearly, therefore, the defendants are Rot 
bound by it. 


< 
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Plaintiff further claims his allegation that the de¬ 
fendants certified the notes to be secured “as a first 
deed of trust/’ is admitted bv the demurrer. This ar- 
gument is likewise unsound. Matters well pleaded are 
admitted, but the rule uniformly applied is that mere 
conclusions of law, immaterial averments, and incon¬ 
sistencies apparent on the face of the declaration, are 
not admitted bv a demurrer. 

Hopper vs. Covington, 118 U. S. 148. 

Pennie v. Reis, 132 IT. S. 464. 

Bell v. Central National Bank, 28 App. D. C. 580. 

Chittv on Pleadings, 14 Amer. Ed. (662) Note 

1 . ‘ 

Shipman on Common Law Pleading, (3d Ed.) 

282. 

The entire writing having been set out in the declara¬ 
tion, its scope and meaning could not be enlarged by 
the pleader’s allegations. What the defendants rep¬ 
resented could only be adduced from the language of 
the certificate. That language is susceptible of no 
such interpretation as is attempted by the declaration. 
Indeed, the pleader’s construction is wholly inconsis¬ 
tent with the plain and obvious meaning of the lan¬ 
guage employed. His conclusion, therefore, was not 
admitted bv the demurrer. Because the certificate 
merelv served to identify the instrument, and nothing 
more, the defendants made no false representation 
and the trial court so held. Its conclusion was clearly 
proper. 


NO PRIVITY. 

The declaration is devoid of allegations showing any 
privity between the plaintiff and the defendants. 
Merely because the Securities Corporation acquired 


the notes, it is claimed that a legal relation arose, giv¬ 
ing* rise to liability against the defendants. The char¬ 
acter of that relation is not pointed out. The remedy 
is likewise obscure. Plaintiff says “negligence, fr^ud 
and deceit constitute the gravamen of the complaint.” 
(Appellant’s Brief, p. 12.) If the theory of the action 
is negligence, it would seem to be a complete answer 
that there are no allegations of negligence. On the 
other hand, if liability is asserted arising out of fr4ud 
and deceit, it is equally clear the declaration is de¬ 
fective, because no privity is shown. The plaintiff 
does not claim to hold a certificate of title. The securi¬ 
ties Corporation acquired the notes in suit. They <jiid 
not acquire them from the defendants. They were hot 

induced bv the defendants to receive them. Neither 
%/ 

the Securities Corporation, nor the plaintiff, engaged 
the defendants for any purpose. There was not, there¬ 
fore, as between the plaintiff and the defendants hny 
privity of contract, or any other legal relation. Ac¬ 
cordingly, there is no basis for an action of fraud or 
deceit against them. 

In National Savings Bank v. Ward, 100 U. S., 1$5, 
plaintiffs alleged that they retained the defendant!to 
examine and ascertain the title to certain land, with a 
view to making a loan; that on the faith and credit of 
defendant’s report they loaned $3,500. to the pretended 
owner and accepted as security a trust deed; that tjhe 
borrower of the money was insolvent and had no tifle 
to the property; accordingly, they claimed damages. 
The proof showed no contract of employment between 
the plaintiffs and the defendant, the title report having 
been made by him at the request of the claimant of tjhe 
land. The Supreme Court held the action could not be 
maintained because there was no privity between the 
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parties. After stating certain general principles of 
law, the Court said (p. 625): 

“Satisfactory proof is exhibited that the defen¬ 
dant was duly employed by the pretended owner 
of the lot to examine his title to the same; and it 
is conceded that he did so, or that his son made 
the search for him, and that he made and signed 
the certificates in question, and that he was paid 
for his services by his employer; nor is it ques¬ 
tioned that the title was defective as alleged. Con¬ 
cede that, and it follows as an implication of law 
that the defendant assumed to possess the requi¬ 
site knowledge and experience to perform the stip¬ 
ulated service, and that he contracted with his em¬ 
ployer that he would use reasonable care and skill 
in the performance of the duties. For a failure in 
either of these respects, if it resulted in damage 
to his employer, he, the employer, is entitled to 
recover compensation. Chase v. Heaney, 70 Ill., 
268. 

Decisions of the courts, of the highest author¬ 
ity, support that proposition; but the difficulty in 
the way of the plaintiffs is that they never em¬ 
ployed the defendant to search the records, exam¬ 
ine the title or make the report, and it clearly ap¬ 
pears that he never performed any such service at 
their request or in their behalf, and that they never 
paid him anything for the service he did perform 
in respect to that transaction; nor is there any 
evidence tending to show any privity of contract 
between them and the defendant, within the mean¬ 
ing of the law as expounded by the decisions of the 
court. 

Every imputation of fraud is disclaimed, and it 
is clear that the transaction is not one immediately 
dangerous to the lives of others. Where there is 
fraud or collusion, the party will be held liable, 
even though there is no privity of contract; but 
where there is neither fraud or collusion nor priv¬ 
ity of contract , the party will not he held liable , 



unless the act is one imminently dangerous to the 
lives of others, or is an act performed in pursu¬ 
ance of some legal dutv. Langridge v. Lew, I 2 
Mees. & W. 519, 530.” ‘ " ' ! 

i 

In view of the foregoing, we respectfully submit that 
since the declaration alleged no privity between tjie 
plaintiff and the defendants, it was fatally defective 
and did not state a cause of action for either fraud hr 
deceit. To the same effect are 

Dundee Mortgage Co. v. Hughes, 20 Fed. 39. j 

Phoenix Title and Trust Co. v. Continental Oil 
Co., 29 Pac. (2d) 1065. 

The defendants were not, as the Supreme Court in the 
"Ward case, supra, clearly demonstrates, engaged inj a 
common calling. To the same effect is 

Allen v. Hopkins, 62 Kan. 175. 

Even if an action for fraud or deceit might be main¬ 
tained, we submit that the declaration in this case fa}ls 
to allege other essential elements. Not only is there| a 
failure to show any privity between the parties, bjut 
there is likewise total absence of allegation even tend¬ 
ing to imply that the defendants knowingly misrepre¬ 
sented or intended to deceive. Moreover, it is plajin 
that neither the Securities Corporation nor the plain¬ 
tiff were deceived by anything which the defendants 
did or left undone. 

DECLARATION FATALLY DEFECTIVE. ! 

Plaintiff’s declaration violates elementary rules bf 
common law pleading. Liability is charged in the Al¬ 
ternative and disjunctive. No one can read the deda- 
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ration and ascertain precisely the ground upon which 
defendants’ obligations are supposed to rest. Through¬ 
out, the plaintiff says the defendants did one thing or 
another, leaving it open to conjecture and speculation 
as to the ground upon which he will ultimately rely. 
Five separate and distinct series of notes, upon which 
certificates 1 were made, are thrown into one declara¬ 
tion, although secured upon different xmoperties and 
conceivably susceptible of entirely different defenses. 
The defendants are charged with having prepared or 
caused to be prepared, released or delivered for cir¬ 
culation, or causing to be released and delivered for 
circulation, or permitting to be released and delivered 
for circulation, five (5) series of notes. They are fur¬ 
ther charged with having executed or caused to be 
executed all of said notes, and with having circulated 
or put intb circulation,—using the pleader’s language 
“by, through, or at the instance, or with the permis¬ 
sion of the defendant Title Companies,” the various 
notes described. Citation of authority is unnecessary 
to establish that such a declaration is defective. 

“A pleading is bad under any system of prac¬ 
tice when it states material facts in the alterna¬ 
tive, so that it is impossible to determine upon 
which of several equally substantive averments the 
pleader relies for the maintenance of his action or 
defense. * * * It- is also demurrable at com¬ 
mon law. * * * ” 6 Encyc. PI. & Pr., Page 268. 

In Porter vs. Herman, 8 Cal. 619, Field, C. J., later 
Justice of the Supreme Court of the United States, 
said: 

“The allegation of the complaint is that the 
money was ‘collected and received by the defen¬ 
dant as the agent or attorney-in-fact, of the plain- 
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tiff’. This is, in substance, an allegation that the 
defendant collected the money as agent, or, if he 
did not collect it as agent, then he collected it as 
attorney-in-fact. If the defendant can be charged 
in this alternative form, he mav with the same 
propriety be charged in the disjunctive form witji 
the collection of the monev in every character and 
capacity specified, thus: That the defendant wajs 
in possession of the money collected and received 
by him as attorney or factor, or broker, or agent, 
or clerk of the plaintiff, or in some other fiduciary 
capacity. Under no system of pleading would sucli 
alternative or disjunctive allegations be permit¬ 
ted. Stephen, in his treatise on pleading, layp 
down as rules that: ‘pleadings must not be insen¬ 
sible, nor repugnant, nor ambiguous, nor doubtfijl 
in meaning, nor argumentative, nor in the alter¬ 
native, nor by way of recital, but must be posi¬ 
tive in their form.’ ” 

In Dusenberry’s Case, 94 Ala. 418, 419, the couijt 
said: 

j 

‘‘When the plaintiff, in a single count, shifts hi|s 

right of action from one ground to another, and 

states several breaches of duty in the alternative, 

or disjunctively, so that it is impossible to sa^ 

upon which of several equally substantive aveij- 

ments he relies for the maintenance of his action, 

then there is such confusion and obscurity as ti) 

the ground upon which a recovery is claimed, that 

the defendant is not clearlv informed of the mat- 

* 

ter to be put in issue; and a count so substantially 
variant and contradictory in its allegations is de¬ 
murrable.” 

STATUTE OF LIMITATIONS. j 

The several notes referred to in the declaration are 
dated July 1,1929, mature three years after date, with 

i 

i 
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interest payable semi-annually at the rate of six (6%) 
per centumj (R. 4) Assuming, for the purposes of ar¬ 
gument, plaintiff’s theory of liability is correct, which 
of course we do not admit, then suit would have to be 
brought within three Years from July 1, 1929. This is 
the rule uniformly observed. 

WillCox v. Plummer's Ex’rs., 4 Pet. 172. 

Lattin v. Gillette, 95 Cal. 217. 

Sehade v. Gehmer, 133 Mo. 252. 

Lilly v. Boyd, 72 Ga. 83. 

Garland v. Zebold, 98 Okla. 6. 

Where, as in the case at bar, the declaration shows on 
its face that the alleged cause of action is barred by 
the statute of limitations, the questions may be raised 
by demurrer. Kenyon v. Youngman (S. C. D. C.), 57 
W. L. R. 85. 


i PLAINTIFF’S CITATIONS. 

We have carefully considered the cases cited and 
relied upon by the plaintiff. They are all distin¬ 
guishable on the facts, and the general principles of 
law thereih stated are wholly inapplicable to any is¬ 
sues involved on this appeal. 

CONCLUSION. 

In conclusion, we respectfully submit that the trial 
court properly sustained the demurrer. The declara¬ 
tion failed to allege any facts upon which might be 
predicated a legal liability on the part of the defen¬ 
dants. The printed notation, called a certificate, on the 
several notes served only one function, to identify the 
instruments. It was not intended for, and could not 
be read as; a representation as to title, or accepted in 




lieu of a title certificate. There was no privity bp- 
tween the plaintiff and the defendants, and conse¬ 
quently no legal liability on their part to him. TIjie 
declaration shows on its face the alleged cause of ajc- 
tion is barred bv limitations. Fundamental and elie- 
mentary rules of common law pleading are violated by 
the declaration, making it fatally defective. For all j)f 
these reasons we submit that the judgment should |}e 
affirmed. I 

Respectfully submitted, 

E. C. Brandenburg, 

Louis M. Denit, 

Leonard J. G-anse, 

Attorneys for Appellee .! 
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Brandenburg & Brandenburg, 
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